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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH{S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 



- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 

Status 

!)□ Responsive to communication(s) filed on • . 

2a)D This action is FINAL. 2b)[^ This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-39 is/are pending in the application. 

4a) Of the above claim(s) 33-39 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) S Claim(s) 1-32 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 10 October 2003 is7are: a)ISl accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the confection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) S Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) □ Notice of Draflsperson's Patent Drav\/ing Review (PTO-948) Paper No(s)/IVIail Date. . 

3) S Infomiation Disclosure StatementW(PT0-1 449 or PTO/SB/08) 5) □ Notice of Infomnal Patent Application (PTO-152) 

Paper No{s)/Mail DateiO^OgW. A 6) □ Other: . 

U.S. Patent and Trademark OfTice ^ - 

PTOL-326 (Rev. 7-05) Office Action Summary Part of Paper No./Mail Date 20051 1 30 
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DETAILED ACTION 

This is a first office action on the merits of application SN 10/683,3884. 



Election/Restrictions 

1 . Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1-32, drawn to a modular cabinet, classified in class 312, subclass 
249.11 

II. Claims 33-39, drawn to a cabinet drawer, classified in class 312, subclass 
330.1. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are related as combination and subconhbination. Inventions in 
this relationship are distinct if it can be shown that (1) the combination as claimed does 
not require the particulars of the subcombination as claimed for patentability, and (2) 
that the subcombination has utility by itself or in other combinations (MPEP § 
806.05(c)). In the instant case, the combination of the modular cabinet as claimed does 
not require the particulars of the subcombination as claimed because the cabinet can 
have a drawer of a different construction. The subcombination of a cabinet drawer has 
separate utility such as a drawer for any type of cabinet. 

3. Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art as shown by their different classification, restriction 
for examination purposes as indicated is proper. 
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4. During a telephone conversation with David B Dellenbach on 1 1/16/05 a 
provisional election was made without traverse to prosecute the invention of Group I, 
claims 1-32. Affirmation of this election must be made by applicant in replying to this 
Office action. Claims 33-39 are withdrawn from further consideration by the examiner, 
37 CFR 1.142(b), as being drawn to a non-elected invention. 

Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1 .48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 .17(i). 

Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particulariy pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claims 7, 17, 25, and 31 rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

7. The claims are not sufficiently precise enough to provide competitors with an 
accurate determination of the "metes and bounds" of protection involved so that an 
evaluation of the possibility of infringement may be ascertained with a reasonable 
degree of certainty since it is unclear whether the claim limitations are directed to a kit 



Application/Control Number: 1 0/683.884 Page 4 

Art Unit: 3637 

or to a method of assembling the kit. See Ex Parte Lyell, 17 USPQ2cl 1 548 (BPAI 
1990). 

Claim Rejections - 35 USC § 101 

8. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claim 7,17.25, and 31 are rejected under 35 U.S.C. 101 because the claimed invention 

is directed to non-statutory subject matter. The claim combines two separate statutory 

classes of invention, a product (the kit) and a method of assembling (screwing, sliding, 

and snapping kit components), which would raise serious question for a manufacturer or 

seller of structure like that claimed. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sate in this country, more than one year prior to the date of application for patent in the United 
states. 

Claims 1-5, 7.12-23, 25-27, and 29-32 are rejected under 35 U.S.C. 102(b) as being 
anticipated by US Patent 5,647,650 to Daugherty. Daugherty teaches a modular cabinet 
system that comprises a plurality of posts (10). Longitudinally channels/grooves (26) are 
spaced around the post (10) to slidably receive a hinge (59) or head portion (54) of 
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panels (32,34) and shelf/drawer brackets (36). A top member (38) and a bottom 
member (40) combine with the posts (10) to create a frame that can interchangeably 
receive drawers (60), doors (61), and shelves in different configurations as seen In 
figure 2. (Col. 7, lines 7-20). The posts are created of a single-piece of extruded 
aluminum (Col. 7, lines 51-54). The bottom and top members are made of plastic (Col. 
8, lines 55-56). Regarding claims 4 and 16,the claims are a product by process claim. 
The product Itself does not depend on the process of making It. The product-by-process 
limitation "blow molded plastic" would not be expected to impart distinctive structural 
characteristics to the device/apparatus. The shelf/drawer bracket (36) is a panel formed 
of a corrugated interior surface (44) with an array of corrugations (46) to allow drawers 
(60) and shelves to be received (Col. 8, lines 38-43). One drawer/shelf bracket Is used 
on each side to give a plurality of brackets. The door (61) is attached to a hinge (59) 
that Is slldable in the channel/groove (26) and on the post (10) Is a flange (14) 
positioned adjacent to the door. The modular cabinet is compactable and forms a kit 
that is easy to assembly with casters (47) on the bottom of the bottom member (Col. 9, 
lines 3-12). 
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Daugherty '650 Figure 6 Dauglierty '650 Figure 9A 



10. Claims 1 , 2, and 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
US Patent 5,921 ,647 to Schneider. Schneider teaches a modular cabinet that has a 
plurality of posts (1). A frame is created from 4 vertical posts and then 8 horizontal posts 
that create the bottom and top members. Each post (1) has a groove (8) to receive a 
panel (12). The frame is configured to interchangeably receive drawers (13,15,16) 
(Figures 2 and 3), shelves (21) (Figure 5), or a door (19) (Figure 4). Holes (5) on the 
posts (1) allow for the interchangeability of different brackets for shelves, drawers, or 
doors. The posts are a single-piece. The components are considered part of a 
knockdown furniture system and thus would come In a kit (Col. 1, lines 62-67). 
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Schneider *647 Figures 2-5 Schneider '647 Figure 1 



Claim Rejections - 35 USC § 103 

1 1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

12. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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13. Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over US 
Patent 5,647,650 to Daugherty. Daugherty discloses every element as claimed and 
discussed above except a retainer configured to prevent a second drawer from opening 
when the first is open. The office takes official notice that it is well known in the art to 
use retainers to prevent two drawers from opening at the same time. As such it would 
have been obvious for a person of ordinary skill in the art to add a retainer to the 
modular cabinet of Daugherty so that a second drawer does not slide open while a first 
one is open. 

14. Claims 6, 8-1 1 , and 28 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over 5.647,650 to Daugherty in view of US Patent 5,368,380 to Mottmiller. . 
Daugherty discloses every element as claimed and discussed above except the doors 
with a hinge rod and receptacles to receive the hinge rod located in the bottom and top 
members. Mottmiller teaches a cabinet assembly with bottom (12) and top (10) 
members having receptacles (76) to receive pivot pins (84) of doors (16). At the time of 
the invention it would have been obvious for a person of ordinary skill in the art to use 
the teaching of Mottmiller to add receptacles in the bottom and top members of 
Daugherty to receive a pivot pin on a door. 

15. Neither Daugherty nor Mottmiller disclose a hinge rod in the door. It would have 
been obvious for a person of ordinary skill in the art to modify Mottmiller by having the 
door have a hinge rod, since applicant has not disclosed that having a hinge rod 
through the door solves any stated problem or is for any particular purpose and it 
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appears that the door would perform equally well with pivot pins extending at the top 
and bottom since it is functionally equivalent and works equally well. 




Mottmlller '380 Figure 3 
Conclusion 

16. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. US Patent Publication 2003/0227150 to van Hekken discloses a 
modular cabinet with casters, a bottom member, a top member, and post that have 
adjustable shelving. US Patent 4,556,148 to Koller discloses a aicabinet created from a 
plurality of post of which each have panel grooves and a channel to receive an 
adjustable shelf bracket. US Patent 6,547,088 to Wang discloses a rack structure with 
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posts that have groove/channels to receive panels and shelf brackets. US Patent 
4,212,445 to Hagen discloses a drawer brackets that is slidably received in channel 
bars on a panel. US Patent 5,975,660 to Tisbo discloses a cabinet with a hinge rod that 
is reicived in receptacles in the bottom and top members. US Patent 6,726,040 to Chen 
discloses a rack that has adjustable shelves and drawers interchangeably on the posts. 
United Kingdom Patent GB 2,064,305 to Smith discloses a post that has channels to 
receive shelf brackets. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Timothy M. Ayres whose telephone number is (571) 
272-8299. The examiner can normally be reached on MON-THU 8:00 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lanna Mai can be reached on (571) 272-6867. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status infonnation for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infonnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



TMA cP^^ 
12/01/05 



LANNA MAI 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 3600 



